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Article 7

RECENT CASE NOTES
party in his own right.14 Under this rule cases have allowed the father
to recover in an action as representative for the personal injuries and
death of a minor child, and then in another action as father for the loss
of services and expenses.15
Under this doctrine it is evident that Sec. 611-Burns 1926 would not
bar the granting of a new trial to the appellant. The appellant's right
of action is for an injury to a property right, and should not in any way
be limited by a statute concerning personal injuries.
The question of what damages are recoverable in each case has been
the point of severe controversy and conflict. The rule of actio personalis
moritur cum per8ona. governed under the common law, and allowed no
recovery for damages occasioned by death of the person. This rule would
only allow the parent to recover for loss of services from time of injury
until death, and the expenses that were caused by the injury, but not for
funeral expenses.36 The rule also barred the administrator from recovering
for loss occasioned by death. This common law rule has been changed by
statute,17 and now almost universally, in this country, the parent is allowed
to recover for all his pecuniary loss, and the administrator of the parent
as representative is given the same right.
The child or his representative can recover for all the personal injuries
and losses that were sustained by him due to the injury or death.18
The parent can universally recover for the loss of services, both past
and prospective, for the period of the child's minority, but cannot recover
for loss of services after majority; also for the expenses of care and
attention and medical services made necessary by the injury, and for
appropriate funeral expenses.' 9 But the parent cannot recover loss of
society, mental suffering and anguish, or for injuries personal to the
child.20
The principal case is undoubtedly in accord with the great weight of
authority on both questions, and is a complete and accurate statement of
the law on those questions.
A. C. J.
SALEs--CoxDiTioxAL SALE-AccEssIoN-Plaintiff sold two truck tires
to one Cornett under a conditional sales contract retaining title to itself
until full payment had been made therefor. These tires were placed upon
the truck the defendant had sold to Cornett under a conditional sales
contract retaining title in itself and also giving defendant the right to
"Rogers v. Smith, supra, note 2; McGovern v. N. Y. C., etc. By. Co., (1876)
67 N. Y. 417.
IMcGovern v. X. 1'. C., etc. By. Co., supra, note 14; Pennsylvania Co. v. Lilly,

supra, note 2.

1, Louisville v. Goodykoontz, supra, note 2; Long v. Morrison, upra, note 2.
'7Long v. Morrison, supra, note 2; See. 274-Burns 1926.
mCases as cited under (4) supra.
1Cowden v. Wright, supra, note 3; Pennsylvania Co. v. Lilly, supra, note 2;
Boyd v. Blaisdell, supra, note 2; Public Utilities Co. v. Whitehead, supra, note 2;
Indianapolis Traction Co. v. Croly, (1914) 55 Ind. App. 543, 104 N. E. 329; Rains v.
St. Louis, etc. By. Co., (1879) 71 Mo. 164; Oakland R. Co. v. Feilding, (1864) 28
Pa. 326.
21 McGarrv. Natl. and Providence Mills, upra, note 3; Pyle V. Waehter, (1926)
202 Iowa 695, 210 N. W. 926; Pennsylvania Co. v. Lilly, supra, note 2.
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take "possession of all said goods or any part thereof, including any
equipment additions or accessories thereto." Default was made in the
contract of defendant and the truck was repossessed. Plaintiff sued
defendant for conversion of the tires and defendant answered by claiming
the tires under the doctrine of accession by the conditional sales contract.
Held, the doctrine of accession did not apply. Judgment for the plaintiff
affirmed.1
"Accession" is the right to all which one's own property produces,
whether that property be movable or immovable, and the right to that
which is united to it by accessory, either naturally or artificially. 2 The
nature of this right to acquire the property of another, by its joinder
with the owner's property, is somewhat confusing, and is applied in many
different ways by the numerous decisions. No precise, general rule can
be established to cover all cases. In some instances, the relative value
of the principal property is one of the decisive elements; in others, the
question of whether the property added or the material supplied can be
identified is a controlling factor; and, in still others, whether the addition
is such that it is separable and severable is controlling.3
The problem in the principal case arose before automobiles came into
existence in a case dealing with a stagecoach.4 In that case one having
possession of a stagecoach engaged a wheelwright to put new wheels and
axles on the same. The title to such wheels and axles being retained by
the wheelwright until the price thereof had been paid, a third person
purchased the stagecoach, and sought to hold the wheels and axles under
the doctrine of accession. In an action between him and the wheelwright,
the court held that the doctrine of accession did not apply, for the reason
that the seller of the wheels and axles had never parted with title thereto.
This reasoning has formed the basis for deciding most of the automobile
cases of today when under similar circumstances the title to the tires and
casings is disputed.
The automobile today is often assembled with parts bought from different
dealers, which are separable and replaceable. This practice and course of
business must be considered on the question of accession as applied to
automobiles. 5 Tires and casings are not an integral and permanent part
of the automobile; they are temporary and separable attachments on the
moving parts; they could be removed without injury to the automobile
and be used as readily upon any other car of like make or size.
The above view has been recognized by all courts dealing with the
question but the results vary when rights of third persons intervene.
Where the tires are sold outright to the vendee of the automobile under
a conditional sales contract and placed upon the automobile, they become
a part thereof by accession. 6 Where the tires are sold on a conditional
1
General Motors Truck Co. v. Kenwooe Tire Co., Appellate Court of Indiana,
Jan. 29, 1932, 179 N. E. 394.
$Bouvier's Law Dictionary.
8K. C. Tire Co. v. Way Motor Co., 134 Okla. 87, 287 Pae. 993.
' Clark v. Wells, 45 Vt. 4, 12 Am. Rep. 187.
6Franklin Service Stations, Ino. v. Sterling Motor Truck Co., 147 At. 754
(R. I.)
OBlackwood Tire Co. v. Auto Storage Co., 133 Tenn. 515, 182 S. W. 576, 1916E
L. R. A. 254, 1917C Ann. Cas. 1168; Motor Credit Co. v. Smith, 181 Ark. 127, 24
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sales contract the cases follow the principal case.7 Such a distinction
is not unreasonable and it does not deprive the seller of any right he might
have. The fact that the vendor of the tires and casings did or did not
know of the conditional sale of the automobile is of no consequence.8
Repairs represent value and property that cannot be removed from the
automobile.
Connecting rod bearings, clutch facings,9 motor engines,.1
are of this nature, although bus bodies,"1 truck bedsl2 and "Form-a-Truck"
attachments,13 have been held not to lose their identities so as to become

part of chassis.
The Indiana cases dealing with automobiles and their repairs and
1
accessories are based upon the garage-keeper's lien statute. 4
The cases dealing with the question in the principal case have cited

considerably an early Indiana case but it is not directly in point as it deals
with a mortgage and not a conditional sale.15
J. D. W.
SuRvTYsniP -

SuRnry's

DEFNsEs

-

Plaintiff bank offered

defendant

Meyers the position of cashier, but he informed the bank that he had had
no banking experience

and that he doubted his competency

to act as

cashier; nevertheless he was hired as cashier, and procured defendant
surety company to execute a bond guaranteeing that he would "faithfully
and honestly" discharge his duties as cashier. More than a year later it
was discovered that his account was short about $1700. The trial court,
in a suit upon the bond, found that Meyers had not appropriated any of
the money to himself, but that the money was apparently lost as a result
of his incompetency. Held, the surety company is not liable.1
The court holds that the guaranty that the principal would act faithfully was a guaranty of his fidelity and not of his competency.

Although

there is a conflict of authority on this point, it seems that the interpretation
of the court in the principal case is

a proper one.

The Oregon court in

considering the provision in a bond for the "faithful discharge of duty"
S. W. (2d) 974, 68 A. L. R. 1239; Purnell v. Fooks, 32 Del. 336, 122 AtI. 901;
Diamond Service Station v. Broadway Motor Co., 158 Tenn. 258, 12 S. W. (2nd)
705; Davy v. State, 130 Okla. 91, 265 Pac. 626, Blackwood Case approved; John W.
Snyder, Inc. v. Aker, 134 Misc. Rep. 721, 236 N. Y. S. 28.
TBousquet v. Mack Motor Truck Co., 269 Mass. 200, 168 N. E. 800; D. Q.
Service Corp. v. Securities Loan & Discount Co., 210 Cal. 327, 292 Pac. 497; Clarke
v. Johnson, 43 Nev. 359, 187 Pac. 510.
2 John "W. Snyder, Inc. v. Aker, supra, note 6. See Shaw v. Webb, 131 Tenn.
173, 174 S. W. 273, 1915D L. It. A. 1141. Deals mainly with garage keepers' lien
and in conjunction with it, see Robinson Bros. Motor Co. v. K1night, 154 Tenn. 631,
288 S. W. 725.
9Clarke v. Johnson, supra 7.
30
1 Twin City Motor Co. v. Rouzer Motor Co., 197 N. C. 371, 148 S. E. 461.
= A. Meister & Sons Co. v. Harrison,56 Cal. App. 679, 206 Pac. 106.
2 The White Co. v. Bowen, 84 Pa. Superior Ct. 484.
' Hallman v. Dotham Foundry & Machine Co., 17 Ala. App. 152, 82 So. 642.
141929 Burns Supplement, 9844, which succeeded 1926 Burns, 9844, same as
1914 Burns Supplement 8294; 1926 Burns 10157; rartlow-Tenkins Motor Car Co. v.
Stratton, 71 Ind. App. 122, 124 N. E. 470; Atlas Securities Co. -V. Grove, 79 Ind.
App. 144, 137 N. U. 570; Bowen v. Kokomo Omnibus Co., 87 Ind. App. 245, 161
N. E. 298.
5'Watts v. Sweeney, 127 Ind. 116, 26 N. E. 680, 22 Am. St. Rep. 615.
'Sparta State Bank v. Meyers, (Sup. Ct.) 177 N. E. 258, superseding the opinion In 165 N. E. 439.

